
he day of this writing is my
last official day as the chair-
person of the Environmental

Law Section. The year has gone by
much quicker; it seems that just yes-
terday I was conducting my first
meeting as chairperson.

I do want everyone to know that
the Environmental Law Section is

blessed with a number of persons who are dedicated to
the success of the section and unselfishly give their
time and attention for the good of the section and its
members. It is because of these individuals that it has
been a pleasure to serve as chairperson. Thank you all
for your dedication and service to the section.

Our section is also blessed to have the dedication
and hard work of the TBA staff, and particularly Lynn
Pointer. Lynn makes so much of what we do as a sec-
tion so less a burden on the section members. Thanks,
Lynn, for what you do for our section.

I am glad to point out that this edition of the
newsletter includes the winning entry in the Jon

Hastings Memorial Award Writing Competition. This
year’s winner is Marci Harris. Marci submitted an arti-
cle on the Atlantic Research case, which at the time
her article was submitted, was pending before the
Supreme Court of the United States. Marci attended
law school at the University of Memphis and will be
taking the bar exam in July. Congratulations to you,
Marci, and to all the entrants thank you for taking the
time and energy to submit an article.

The last thing I want to do is to congratulate LeAnn
Mynatt, the new chairperson of the section. LeAnn is
a shareholder with the Baker Donelson firm, and prac-
tices out of Baker Donelson’s Knoxville office. LeAnn,
I am looking forward to the chance to continue work-
ing with you. !

Randy Womack
Chairperson

Randy Womack is an attorney with Glankler Brown PLLC
and concentrates his practice in the areas of environmental
law, insurance, contracts and commercial litigation.
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Letter From the Chair
By Randy Womack

The following article is the winning entry in the
TBA Environmental Law Section’s Jon Hastings
Memorial Writing Competition.

Editor’s Note: This paper was written prior the
U.S. Supreme Court decision in United States v.
Atl. Research Corp., 127 S. Ct. 2331 (June
11, 2007), which found that a PRP could bring
an action under 42 U.S.C. § 9607(a) of the
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980.

n its 2004 decision, Cooper Industries v.
Aviall Services,1 the United States Supreme
Court found that a potentially responsible

party (PRP)2 may not use the Comprehensive
Environmental Response, Compensation, and
Liability Act’s (CERCLA’s) contribution provision3 to
seek compensation for voluntary cleanups from other
responsible parties unless it is first the subject of an
administrative or judicial order or settlement.4 It did
not address however, the possibility that a PRP could
seek redress under CERCLA’s cost recovery provi-
sion.5 Since the Cooper decision, four circuits have
considered this question, splitting in favor of recovery
three to one.6 The Supreme Court will likely resolve
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BACKGROUND
Vapor intrusion occurs when vapors from volatile chem-
icals migrate from contaminated soils and groundwater
beneath buildings and is released into the air space
within buildings or structures. These contaminated
vapors, whether migrating into residential or commer-
cial properties, can threaten human health. The costs
can be significant to occupants and owners. The liabili-
ty can be significant to owners or sellers of impacted
properties. The United States Environmental
Protection Agency (USEPA) issued a guidance docu-
ment for Vapor Intrusion in November 2002. Most
States have begun to issue guidance documents or have
initiated efforts to address vapor intrusion. 

In some instances, States have re-opened cases
where they have issued a “No Further Action” or clo-
sure to evaluate the vapor intrusion concerns. It is
anticipated that more stringent regulations from both
USEPA and individual States are forthcoming. In
addition, American
Society for Testing
Materials (ASTM) has
commissioned a committee
to develop an industry stan-
dard for Vapor Intrusion
Assessment-related property
transactions.1 Currently, there is
confusion in the fact that there
does not appear to be much
consistency in conducting
vapor intrusion assessments
from State to State aside from
the fact that indoor air testing
can be influenced by building
materials such as carpeting, dry
wall, and paints, as well as other
consumer products. 

VAPOR INTRUSION REGULATION
On Nov. 29, 2002, the Federal
Register published the USEPA guid-
ance document on Vapor Intrusion to
Indoor Air.2 This provided a three-tiered
approach to assessing the indoor air path-
way. It provided for a primary screening
which looks at volatility of the chemicals of
concern, if inhabited buildings are located (or
will be constructed) on or in close proximity to
subsurface contamination; or if current conditions
warrant immediate action. A secondary screening,
which is more a quantitative assessment, is con-
ducted sequentially using measured or estimated
concentrations in groundwater and/or soil gas. If

Tiers 1 and 2 do not allow the exclusion of the path-
way, then the third tier would be employed. Tier 3 is a
site-specific assessment where direct measurement of
concentrations in indoor air are collected and tested.

A new draft guidance document is being developed
by the USEPA with an anticipated availability in
2007. The new guidance is expected to propose a four-
tiered approach that provides more emphasis on the
site-specific measurements at the point of exposure,
comparison with similar data at similar sites, and the
use of more accurate predictive models. 

Several States are also preparing their own guid-
ance documents. An example of a recent change is
Delaware which recently adopted their own assess-
ment guidelines in March 2007.3 Tennessee pub-
lished their risk-based corrective action (RBCA)
guidance document in December 2005 with a revi-
sion in September 2006.4 Tennessee’s RBCA does
address the potential for exposure from an indoor air

vapor emission. 

INDUSTRY STANDARDS
ASTM has formed a task
group to develop draft
guidance for the assess-

ment of vapor intrusion as
it relates to property transac-
tions. Their purpose is to
define a commercial and
industrial customary prac-

tice for conducting a vapor
intrusion assessment on a

real estate parcel with respect
to volatile chemicals of con-

cern that may be released into
structures on a property

involved in the real estate trans-
action from contaminated soil and

groundwater on the property or
within close proximity to the property.

It is anticipated that the ASTM guidance
will provide for a tiered approach to con-
ducting these assessments. 

According the ASTM task group chair-
person Anthony Buonicore, there were dif-

fering opinions as to whether or not vapor
intrusion was already included in the current

E1527-05 Standard.5 Phase I Standard’s defini-
tion of recognized environmental condition

(REC): 
“… means the presence or likely presence of
any hazardous substances or petroleum prod-
ucts on a property under conditions that might

Property Transactions and Vapor Intrusion
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indicate an existing release or a material threat of
a release … into structures on the property … not
intended to include de minimis conditions.” 

Another school of thought is that it is specifically
excluded under Section 12 of the Standard, “Non-Scope
Considerations,” where indoor air quality is listed. The
committee wanted to be clear that indoor air quality was
not part of the E1527 scope unless specifically added. 

This new standard will define whether it is includ-
ed and also provide for guidance on assessment proto-
cols. It is anticipated that the draft will be available in
July 2007, and final vote would allow the new
Standard to take effect in October 2007. 

IMPACTS OF VAPOR INTRUSION STANDARDS
Vapor intrusion or the potential for vapor intrusion is

a concern where previous remediation has been con-
ducted without consideration of vapor intrusion, or if the
property is currently being remediated, or if property is
being transferred that may be subject to remediation. 

As this program develops, States may reopen cases
where previous “No Further Action” designations have
been issued but vapor intrusion was not considered as
part of the closure process. More stringent guidance
and emphasis from the Federal agency may have States
rethinking their programs. Tennessee’s current risk-
based closure assessment practice follows the existing
Federal guidance but may not be sufficient once the
more stringent four-tiered approach comes out. 

Current remediation projects that are near comple-
tion may be required to address vapor intrusion con-
cerns late in the process which may slow or delay the
remediation and the closure process. If the vapor intru-
sion issue is not addressed early in the investigation or
remediation phase, it can be costly and time consum-
ing after redevelopment has occurred. Vacant or unde-
veloped land that has been remediated is not exempt,
and vapor intrusion must be considered if the potential
to build on the property exists. 

IMPACTS TO CLIENTS
The risk of claims filed for diminution in property val-
ues as a result of vapor intrusion issues is real. The fact
that there is no uniform or clear standard from one
State to the next may increase this risk. The current
debate over acceptable risks for indoor vapor concen-
trations, the potential impacts from consumer products
and building materials, and the evolution of assessment
protocols and development of models add to the confu-
sion of what is required by the property owner or pur-
chaser during a property transfer. The current standard
is unclear if vapor intrusion is a REC. It is unclear if lia-
bility protection under Brownfield programs will con-
tinue if vapor intrusion issues were not addressed. New
agreements may need to specifically address vapor

intrusion if it is not covered within a State’s assessment
and remediation protocol. In addition, State and
Federal enforcement actions may result from failing to
appropriately mitigate vapor intrusion risks. 

What is clear is that vapor intrusion can pose a sig-
nificant risk for owners and purchasers of impacted
properties. !

Andy Hellenthal has 17 years experience in the environ-
mental field working in both municipal government and in
consulting. He has a B.S. degree in Geoscience from
University of Tennessee and an M.S. degree in Geography
from University of Memphis. Mr. Hellenthal serves as a
Supervising Hydrogeologist with Brown and Caldwell
Environmental Engineers and Consultants out of both their
Nashville and Memphis, Tennessee offices. His wide range
of experience encompasses Phase I and II Environmental
Site Assessments, Compliance and Permitting projects pri-
marily related to the Clean Water Act programs (NPDES)
and the Oil Pollution Prevention Act (SPCC and FRPs),
Underground Storage Tank Closures, Investigations and
Remediation, Site Investigations and Remediation under
CERCLA (Superfund).

NOTES
1. American Society for Testing Materials, Pub. No.

WK12967, New Draft Standard Practice for Assessment of
Vapor Intrusion into Structures on Property Involved in Real
Estate Transactions, available at http://www.astm.org/ cgi-bin/
So f tCa r t . exe /STO RE/ f i l t r exx40 . cg i ?U+mys to re
+ylmn6455+-L+WK12967+/usr6/htdocs/astm.org/
DATABASE.CART/WORKITEMS/WK12967.htm
(October 2006). 

2. Draft Guidance For Evaluating The Vapor Intrusion to
Indoor Air Pathway From Groundwater And Soils
(Subsurface Vapor Intrusion Guidance), 67 Fed. Reg. 71169
(Nov. 29, 2002).

3. Del. Dep’t Nat. Resources & Envtl. Control, Policy
Concerning the Investigation, Risk Determination and
Remediation for the Vapor Intrusion Pathway, available at
http://www.dnrec.state.de.us/dnrec2000/Divisions/AWM/
sirb/policy%20concern07008.pdf, (March 2007). 

5. See Tenn. Dep’t Env’t & Conservation at
http://www.state.tn.us/environment/ust/RBCAprocess.shtml
for additional information on TDEC’s Risk-based Corrective
Action process (last visited Jun. 21, 2007).

5. American Society for Testing Materials, Pub. No.
E1527-05, Standard Practice for Environmental Site Assessments:
Phase I Environmental Site Assessment Process, available at
http://www.astm.org/cgi-bin/SoftCart.exe/STORE/
filtrexx40.cgi?U+mystore+jcea7588+L+E1527:05+/usr6/htdo
cs/astm.org/DATABASE.CART/REDLINE_PAGES/
E1527.htm (last visited Jun. 21, 2007).
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this conflict in 2007 when it considers U.S. v. Atlantic
Research Corp.7 This article examines the issue before
the Court in Atlantic Research and argues that the
Court’s decision should allow recovery based on the
language of the statute, the goals and policies of CER-
CLA, and the public policy effects such a decision
would promote.

The plaintiff in Atlantic Research Corp. v. United
States8 retrofitted rocket motors for the federal govern-
ment from 1981 to 1986 in Camden, Arkansas, leading
to soil and groundwater contamination on the site.9

Independent of a judgment or other compulsory order,
the company undertook cleanup, incurred costs, and
attempted to recover a portion of these costs from the
United States under sections 113 and 107.10 When the
Supreme Court issued the Cooper decision, Atlantic
amended its complaint to reflect only claims under sec-
tion 107 and federal common law.11 The U.S. moved to
dismiss based on pre-Cooper Eighth Circuit precedent
that barred 107 recovery for PRPs, and the district court
granted the motion.12 In distinguishing Atlantic Research
from the earlier case and re-examining the 107 question
in light of Cooper, the Eighth Circuit found that
Atlantic could “rely upon section 107 to try to recover
its cleanup costs exceeding its own equitable share.”13

The United States Supreme Court granted certiorari on
Jan. 19, 2007 on the following question:

Whether a party that is potentially responsible for
the cost of cleaning up property contaminated by
hazardous substances under [CERCLA], but that
does not satisfy the requirements for bringing an
action for contribution under Section 113(f) of
CERCLA, 42 U.S.C. 9613(f), may bring an action
against another potentially responsible party
under Section 107(a), 42 U.S.C. 9607(a).14

CERCLA provides comprehensive authority for the
government to prevent “a release[] … or substantial
threat of a release of a hazardous substance into the envi-
ronment, or … of any pollutant or contaminant which
may present an imminent and substantial danger to pub-
lic health or welfare.”15 Congress imbued the Act with
the ambitious goals of “effectuating prompt cleanup” of
hazardous waste and “holding polluters responsible.”16

CERCLA established robust and far-reaching liability in
section 107(a), which trumps defenses in common law17

and is generally interpreted as strict, retroactive, and
joint and several.18 Section 107(a)(4)(A) provides for
recovery of “all costs of removal or remedial action
incurred by the United States Government or a State or

Cleaning Up Cooper Industries (continued from page 1)
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an Indian tribe not inconsistent with the national con-
tingency plan [(NCP)].”19 Similarly, section
107(a)(4)(B) holds PRPs liable for “any other neces-
sary costs of response incurred by any other person con-
sistent with the national contingency plan.”20

In the years immediately following passage of CER-
CLA, circuits split on whether the “any other person”
language in section 107(a)(4)(B) allowed PRPs to
undertake a voluntary cleanup and seek to recover
costs from other PRPs.21 Some circuits allowed recov-
ery only if a PRP was an “innocent landowner,” others
allowed cost recovery under the statute,22 while still
others rejected “cost recovery” but instead found an
implied right of contribution in the statute.23

Congress responded to this disjointed interpreta-
tion by including a contribution provision in the
Superfund Amendments and Reauthorization Act of
1986 (SARA) to “clarify and confirm” a right to
CERCLA contribution.24 The new section 113(f)
states that 

[a]ny person may seek contribution from any
other person who is liable or potentially liable
under [section 107(a)], during or following any
civil action under [sections 106 or 107] … [and
n]othing in this subsection shall diminish the
right of any person to bring an action for contri-
bution in the absence of a civil action under [sec-
tions 106 or 107].25

In the period following the SARA amendments,
PRP plaintiffs seeking recuperation of response costs
frequently brought their actions under both sections
107 and 113. Judges typically analyzed the two togeth-
er, resulting in a sort of “traffic directing” that eventu-
ally “narrowed [section] 107 by judicial fiat.”26 “Courts
gradually steered liable parties away from section 107
and required them to use section 113; section 107 was
reserved for ‘innocent’ plaintiffs who could assert one
of the statutory defenses to liability.”27 By the time
Cooper reached the Supreme Court, five circuits held
that actions against a PRP for recovery of costs
incurred in a voluntary cleanup were necessarily
actions for contribution, and pursuable under section
113(f), despite the absence of a pending section 106 or
section 107 action.28

The 2004 Cooper Industries v. Aviall Services29deci-
sion closed this door to section 113 contribution
actions for PRPs who undertake a voluntary cleanup.
Cooper involved a facility used for manufacturing air-
craft engines, which Cooper Industries sold to Aviall
Services.30 Upon discovery that the property was con-
taminated, Aviall voluntarily initiated cleanup and
brought suit against Cooper to recover past and future
cleanup costs, under section 107 and 113.31 By the
time the case reached the U.S. Supreme Court, it
included only the section 113 claim to reflect Aviall’s

understanding of the demands of Fifth Circuit prece-
dent.32 Twenty-three states, eight industrial organiza-
tions, and seven corporations filed a total of four ami-
cus curiae briefs in support of Aviall’s right to recover.33

The United States Department of Justice filed a brief
and presented an oral argument in support of Cooper.34

The Supreme Court held that an action for contri-
bution may only be brought under section 113 “during
or following any civil action under section 106 or sec-
tion 107,”35 while declining to address whether other
avenues of redress remain available to PRPs who
undertake voluntary cleanup.36 It did, however, offer a
clue to how claims brought under section 107 would
be analyzed. The viability of a section 107 claim “may
depend in part on the relationship between section
107 and 113, … [which] is a significant issue in its own
right.”37 The opinion stated that consideration of the
section 107 question would require consideration of
the propriety of cases that have allowed a PRP to hold
another PRP joint and severally liable,38 or “whether [a
party] that seeks to recover the share of its cleanup
costs fairly chargeable to another, may pursue a section
107 cost recovery action for some form of liability
other than joint and several.”39 Regarding an action
brought pursuant to an “implied right of contribution”
under section 107, the Court noted previous cases in
which it had addressed (and rejected) implied rights of
contribution in the context of other statutes.40

Justice Ginsburg, joined by Justice Stevens, took
issue with the Court’s “unnecessar[y] deferr[al]” of the
section 107 issue.41 The dissent relied heavily on dicta
in Key Tronic v. United States,42 which stated that sec-
tion 107 “unquestionably provides a cause of action for
[PRPs] to seek recovery of cleanup costs.”43 Key Tronic
further stated that CERCLA “now expressly authoriz-
es a cause of action for contribution in section 113 and
impliedly authorizes a similar and somewhat overlap-
ping remedy in section 107.”44 “[N]o Justice [in Key
Tronic] expressed the slightest doubt that section 107
indeed did enable a PRP to sue other covered persons
for reimbursement, in whole or part, of cleanup costs
the PRP legitimately incurred.”45

Four courts of appeals considered the section 107
question post-Cooper, with the Second, Seventh, and
Eighth Circuits finding a right of action under section
107, and the Third Circuit finding no section 107
right action.46

The Eighth and Second Circuit decisions
“accepted the use of [section] 107 for voluntary
PRPs following [Cooper],” noting that a contrary
result would frustrate the purposes of CERCLA
by discouraging cleanup and reimbursement for
parties who had fulfilled their cleanup obliga-
tions. The Third Circuit, however, said nothing
in the Cooper ruling would cause it to reevaluate
its previous precedent, which had limited [sec-
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tion] 107 use to the government and nonpollut-
ing landowners.”47

The first case considered after Cooper,
Consolidated Edison Co. of N.Y., Inc. v. UGI Utilities,
was actually pending on appeal when the Court
decided Cooper.48 The case involved Con Ed’s
attempt to recover past and future costs of cleanup of
hazardous sites from UGI before Con Ed entered into
a voluntary cleanup agreement with the state.49 The
Second Circuit concluded that 

… it no longer makes sense to view section
113(f)(1) as the means by which the section
107(a) cost recovery remedy is effected by par-
ties that would themselves be liable if sued under
section 107(a). Each of those sections, 107(a)
and 113(f)(1), embodies a mechanism for cost
recovery available to persons in different proce-
dural circumstances.50

The Con Ed court explained that “section 107(a)
makes its cost recovery remedy available, in quite
simple language, to any person that has incurred nec-
essary costs of response, and nowhere does the plain
language of section 107(a) require that the party
seeking necessary costs of response be innocent of
wrongdoing.”51 In addressing policy concerns, the
court stated that it “would be impermissibly discour-
aging voluntary cleanup [if it] read section 107(a) to
preclude parties that, if sued, would be held liable
under section 107(a) from recovering necessary
response costs.”52 Accordingly, the Second Circuit
held that section 107 “permits a party that has not
been sued or made to participate in an administrative
proceeding, but that, if sued, would be held liable
under section 107(a), to recover necessary response
costs incurred voluntarily, not under a court or
administrative order or judgment.”53 UGI petitioned
for certiorari on April 14, 2006.54

The Third Circuit’s decision in E.I. DuPont De
Nemours & Co. v. United States held that a section 107
action is not available to a PRP who undertakes a volun-
tary cleanup.55 Multiple plaintiffs who owned hazardous
waste sites across the country brought suit against the
United States to recover cleanup costs.56 The Third
Circuit looked to its precedent in In re Reading Co.,57 in
which it found that a pre-SARA contribution action
under section 107 was no longer available after the
enactment of section 113.58 The Reading decision ana-
lyzed the language of the statutes, similarly to the later
analysis in Cooper, and noted that the Supreme Court’s
reference in Key Tronic to the “similar and somewhat
overlapping remedy” was merely an acknowledgement

that a section 107 action remained for “innocent” par-
ties.59 “The fact, however, that a direct action might be
brought under section 107(a) [by an innocent landown-
er against a PRP] does not open the door for [the] PRP
to bring an action for contribution [against other PRPs]
under that same section.”60

Though the Third Circuit examined the statutory
language and legislative history, closely tracking the
reasoning of the majority in Cooper, it was public pol-
icy that caused the court to take the position contrary
to that adopted by the Second and Eighth Circuits.
Instead of finding that CERCLA was intended to
encourage all cleanups, and viewing voluntary
cleanups as desirable, the E.I. DuPont court empha-
sized a government interest in managing cleanups: 

[U]nder CERCLA section 122(e)(6), Congress
expressly forbade, without the EPA’s approval,
remedial actions by PRPs once an administrative
order or consent decree was in place. … ‘[t]his
[provision] is to avoid situations in which the PRP
begins work at a site that prejudges or may be
inconsistent with what the final remedy should be
or exacerbates the problem.61 … [T]he debate
over whether our national environmental
cleanup laws should favor prompt and effective
cleanups in any manner (including sua sponte
voluntary cleanups by PRPs), or should favor set-
tlements and other enforcement actions to ensure
that wrongdoers admit their fault and fix the
problem under the aegis of Government over-
sight, is a matter for Congress, not our Court.”62

Following its pre-Cooper precedents in New Castle
and Reading, the Third Circuit found that a PRP that
undertakes a voluntary cleanup may not recover costs
or bring a contribution action under section 113.63

DuPont petitioned for certiorari on Nov. 21, 2006.64

Of the three petitions for certiorari submitted on the
Section 107 question this term, it is the Eighth Circuit’s
Atlantic Research65 case that will be heard in April 2007.
One other circuit decision on the issue, however, was
handed down the day before this petition was granted.
On Jan. 17, 2007, the Seventh Circuit became the third
circuit to find that a PRP may pursue an action recovery
of response costs incurred in a voluntary cleanup with its
decision in Metropolitan Water Reclamation District v.
North American Galvanizing and Coatings, Inc.66

The Metro Reclamation District leased property for
fifty years to a subsidiary of North American
Galvanizing, which stored chemicals in above-ground
storage tanks on the property that later leaked hazardous
substances.67 Metro alleged that the spillage posed immi-
nent danger to the environment, and that it “incurred
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substantial expenses investigating, monitoring and rem-
edying the contaminated portions of its property.”68

In considering whether Metro could bring a claim
under section 107, the court undertook an extensive
examination of the statutory language, pre and post-
Cooper precedent, and public policy. The decision pro-
vides the most recent jurisprudence on the matter,
considering all arguments that have been presented,
and its logic embodies the approach that the Supreme
Court should follow in its consideration of Atlantic
Research. In Metro Water, the defendant presented an
argument of statutory construction similar to that put
forward by the Solicitor General in the Atlantic
Research petition for certiorari concerning the mean-
ing of the word “other” in section 107(a)(4)(B). The
relevant portion states that a PRP:

(4)… shall be liable for —
(A) all costs of removal or remedial action

incurred by the United States Government or a
State or an Indian tribe not inconsistent with
the national contingency plan; 

(B) any other necessary costs of response
incurred by any other person consistent with the
national contingency plan; … (emphasis added).

Metro Water and Atlantic Research plaintiffs
argued that “other” referred to those named in section
107(4)(A) (that is, any person other than federal,
state, or Indian tribe entities), while the defendants
argue that “other” refers to 107(a), which describes
liable parties (so that the remedy is available to any
person other than one that is liable under 107(a).)
The Seventh Circuit

read “other” as distinguishing “any other person”
from … the parties listed in the immediately pre-
ceding subsection … [who] may recover costs
“not inconsistent with the national contingency
plan.” By contrast, “any other person” is limited
to recovery of those costs “consistent with the
national contingency plan.” Thus, we read the
two subsections … simply as the statute’s way of
relaxing the burden of proof for governmental
entities as opposed to private parties.69

In finding this to be the most appropriate reading of
the plain language of section 107, the Metro court
noted its consistency with the savings clause of section
113(f)(1),70 which the Supreme Court’s Cooper deci-
sion explained, “rebuts any presumption that the
express right of contribution provided by the enabling
clause [of section 113(f)] is the exclusive cause of
action for contribution available to a PRP.”71 This
reading also bolsters the goals of CERCLA to encour-
age “expeditious, voluntary environmental cleanups
while holding responsible parties accountable for the
response costs that their past activities induced.”72

The Supreme Court should follow this line of rea-
soning in its consideration of the Atlantic Research
case. As previously described,73 Atlantic brought suit
against the federal government to recover a portion of
the costs it incurred for cleanup undertaken at the
direction of state authorities. The Supreme Court must
decide whether Atlantic, which is liable for cleanup
under section 107 and ineligible to seek contribution
under section 113, may seek to recover costs from the
U.S. If the Court answers yes, it must then decide
whether that action is one for cost recovery (normally
available only to innocent parties) or an implied right
of contribution (as some courts held before the passage
of section 113.) 

In accordance with the plain language of the statute
the Court should find, as in Metro Water, that a PRP
may bring suit under section 107 because a PRP is
encompassed in the “any other person” language of
section 107(a)(4)(A).”74 Though the situation before
the Court in Atlantic Research presents a reasonable
argument for finding an implied right of contribution,
the Court should instead find a limited right of cost
recovery. The Second Circuit addressed the concern
by some courts, that the cost recovery provision allows
for one hundred percent recovery by observing that
section 107 is not limited to full recovery. 

To the contrary, the text of section 107(a)(4)(B)
permits recovery of “any other necessary costs of
response … consistent with the national contin-
gency plan.”75 While these words may “suggest
full recovery,”76 they do not compel it. CERCLA,
itself, checks overreaching liable parties: If a
plaintiff attempted to use section 107 to recover
more than its fair share of reimbursement, a
defendant would be free to counterclaim for con-
tribution under section 113(f).77

Any concern with joint and several liability is
resolved by allowing a defendant to cross-claim for
contribution under section 113 (because that defen-
dant is, by this time, the subject of a section 107
action, consistent with the Court’s decision in Aviall).
This solution avoids the Court’s disdain for finding
implied rights of contribution and establishes a solu-
tion consistent with the language of the statute and
the goals and policies of CERCLA. 

Allowing cost recovery follows the plain language
of the statute, the dual policies of CERCLA, and does
not implicate the Court’s reluctance to find implied
rights. The Court should find that Atlantic, and any
PRP, may bring a cost recovery under section 107 for
voluntary cleanup costs. This holding will clarify the
Act in a way that is compatible with the statutory lan-
guage, past Supreme Court precedent, and the goals
and policies of CERCLA. !
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Denton R. R. Co., 142 F.3d 769, 773 n.2 (4th Cir. 1998).
Though the Eighth Circuit abandoned the use of “PRP” in
Atl. Research citing its weakening in light of Copper Indus.,
this paper retains its use.
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5. Cooper Indus., 543 U.S. 157.
6. Consolidated Edison Co. of New York, Inc. v. UGI

Utilities, Inc., 423 F.3d 90 (2d Cir. 2005), Metro. Water
Reclamation Dist. of Greater Chicago, v. North American
Galvanizing & Coatings, Inc., 2007 U.S. App. LEXIS 913,
(7th Cir. Jan. 17, 2007), Atl. Research Corp. v. United States,
459 F.3d 827 (8th Cir. 2006), cert. granted 06-562 (Jan. 19,
2007) (all holding PRP right to cost recovery under CER-
CLA §107 for voluntary cleanup); E.I. DuPont De Nemours
& Co. v. United States, 460 F.3d 515, 528 (3d Cir. 2006)
(holding no PRP right to cost recovery under CERCLA
§107 for voluntary cleanup).

7. Atl. Research Corp. v. United States, 459 F.3d 827 (8th
Cir. 2006), cert. granted 06-562 (Jan. 19, 2007).

8. Atl. Research, 459 F.3d 827 (8th Cir. 2006).
9. Id. at 829.
10. Id. 
11. Id. at 830.
12. Id. (referring to Dico, Inc. v. Amoco Oil Co., 340 F.3d

525 (8th Cir. 2003)).
13. Atl. Research, 459 F.3d 827 at 834–35.
14. U.S. v. Atlantic Research Corp., Petition for Cert 06-

562, filed Oct. 24, 2006, granted Jan. 18, 2007.
15. 42 U.S.C. § 9604 (2007).
16. See Meghrig v. KFC W., Inc., 516 U.S. 479, 483

(1996).
17. “Notwithstanding any other provision or rule of law

…” 42 U.S.C. 9607(a).
18. The term “liable” in 107(a)(4)(A) is to be “construed

to be the standard of liability which occurs under section
1321 of Title 33,” 42 U.S.C. 9601(32), which has been inter-
preted to indicate retroactive, strict, and joint and several
liability. New York v. Shore Realty Corp. 759 F.2d 1032 (2d
Cir. 1985). “While [CERCLA] does not mandate the impo-
sition of joint and several liability, it permits it in cases of
indivisible harm … [considering] traditional and evolving
principles of federal common law …” United States v.
Monsanto Co., 858 F.2d 160, 171 (4th Cir. 1988).

19. 42 U.S.C. § 9607(a)(1)(A)–(B) (emphasis added). 
The National Oil and Hazardous Substances

Contingency Plan [NCP] . . . is the federal government’s
blueprint for responding to both oil spills and hazardous
substance releases. The [NCP] is the result of the [gov-
ernment’s] efforts to develop a national response capa-
bility and promote overall coordination among the hier-
archy of responders and contingency plans. 

EPA, National Contingency Plan Overview,
http://www.epa.gov/oilspill/ncpover.htm (last visited Nov.
17, 2006).

20. 42 U.S.C. 107(a)(4)(B) (2007).
21. See Cooper Indus., 543 U.S. at 162.
22. See Id., (citing pre-SARA cases recognizing PRP cost

recovery: Wickland Oil Terminals v. Asarco, Inc., 792 F.2d 887,
890–892 (9th Cir. 1986); Walls v. Waste Resource Corp., 761
F.2d 311, 317–318 (6th Cir. 1985); Philadelphia v. Stepan
Chemical Co., 544 F. Supp. 1135, 1140–1143 (E.Dist. Pa. 1982).

23. See Cooper Indus., 543 U.S. at 162, (citing pre-SARA
cases recognizing an implied right of contribution: United
States v. New Castle County, 642 F. Supp. 1258, 1263–1269
(Del. 1986) (contribution right arises under federal common
law); Colorado v. ASARCO, Inc., 608 F. Supp. 1484,
1486–1493 (Colo. 1985) (same); Wehner v. Syntex
Agribusiness, Inc., 616 F. Supp. 27, 31 (E.Dist. Mo. 1985)
(contribution right is implied from § 107(e)(2))). 

24. United Technologies Corp. v. Browning-Ferris Indus.,
Inc., 33 F.3d 96, 100 (1st Cir. 1994) (citing S. Rep. No. 99-
11, at 636 (1985)).

25. 42 U.S.C. 9613(f)(1) (2006) (emphasis added).
26. Atl. Research, 459 F.3d 827, 832 (8th Cir. 2006).
27. Id.
28. Callie Campbell, Note, Cooper Industries, Inc. v.

Aviall Services, Inc.: A Superfast End to Voluntary Cleanups
and Efficient Environmental Management, 13 Southeastern
Envtl. L.J. 203, 219 (2005).

Both within and beyond the Fifth Circuit, Aviall’s []
complaint complied with prior legitimate contribution
claims. Moreover, Aviall’s claim for contribution in
absence of a preexisting § 106 or § 107 action has
received legal support from other circuit courts, whether
its cleanup fits within the “voluntary” category or the
“state-ordered” category. The Second, Fourth, and
Seventh Circuits have all permitted contribution

Cleaning Up Cooper Industries (continued from page 7)
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actions between PRPs where a state-ordered cleanup is
in place and no litigation or settlement has occurred.
Further, the Ninth Circuit has [] permitted contribution
claims subsequent to an entirely voluntary cleanup. 

Id. (citations omitted).
29. Cooper Indus., 543 U.S. 157, 161 (2004).
30. Id. at 164–65.
31. Id. at 165.
32. Id.
33. States: New York, Arizona, California, Colorado,

Connecticut, Delaware, Illinois, Louisiana, Massachusetts,
Michigan, Missouri, Montana, Nevada, North Dakota,
Ohio, Oklahoma, Pennsylvania, Rhode Island, South
Carolina, Tennessee, Washington, Wisconsin, and
Wyoming, (and the Commonwealth of Puerto Rico);
Industrial associations: Superfund Settlements Project,
American Chemistry Council, American Petroleum
Institute, Corporate Environmental Enforcement Council,
Environmental Technology Council, Utility Solid Waste
Activities Group, Edison Electric Institute, American Gas
Association; Corporations: Atlantic Richfield Company,
Bluewater Network, Federal Mogul Corp., Crane Co., Lfr,
Inc., The Source Group, Inc., Geomatrix Consultants, Inc.;
Lockheed Martin filed a separate brief in support of Aviall.

34. “There was a lot of discussion as to why, and it’s
because the government has a lot of liability for former pes-
ticide and armament plants. The EPA’s own de facto law firm
went against it.” Tom McCann, “Aviall Throws Wrench in
Environmental Cleanup Machine,” Chicago Lawyer, May
2005 (quoting Russell Selman). For its part, the DoJ main-
tained that its interest was based solely in a desire to con-
strain the court of appeals’ “giving itself the authority to
override the statute’s actual text on the basis of its own
assessment of policy considerations.” Id.

35. Cooper Indus., 543 U.S. at 171 (2004).
36. “Aviall . . . contend[s] in the alternative to an action

for contribution under § 113(f)(1), Aviall may recover costs
under § 107(a)(4)(B) even though it is a PRP. The dissent
would have us so hold. We decline to address the issue.”
Cooper, 543 U.S. at 168. “In addition to leaving open
whether Aviall may seek cost recovery under § 107, we
decline to decide whether Aviall has an implied right to con-
tribution under § 107. . . . [W]e need not and do not decide
today whether any judicially implied right of contribution
survived the passage of SARA.” Id. at 171.

37. Cooper Indus., 543 U.S. at 169.
38. Id. (citing cases between PRPs holding each other

joint and severally liable).
39. Id.
40. Id. at 170 (citing Northwest Airlines v. Transp. Workers

Union, 451 U.S. 77, 90–99 (1981); Tex. Indus. v. Radcliff
Materials, 451 U.S. 630, 638–647 (1981)). But see id. at 174
n.2 (Ginsburg, J., dissenting):

[These cases] do not address the implication of a
right of action for contribution under CERCLA. Texas
Industries concerned the Sherman and Clayton Acts,

451 U.S., at 639–646; Northwest Airlines, the Equal
Pay Act and Title VII, 451 U.S., at 90–99. A determi-
nation suitable in one statutory context does not nec-
essarily carry over to a different statutory setting.

41. Cooper Indus., 543 U.S. at 171 (Ginsburg, J., dissenting).
42. Key Tronic Corp. v. United States, 511 U.S. 809, 818

(1994) arose out of a cleanup performed pursuant to an EPA
settlement. Contribution for settlement-related costs was
pursued through a section 113 action. Key Tronic sought
recovery pre-settlement attorney costs under section 107.
While the Court did not find attorney’s fees compensable
under the section, its reasoning acknowledged an implied
right of PRPs to recover costs:

[A]lthough § 107 unquestionably provides a cause
of action for private parties to seek recovery of cleanup
costs, that cause of action is not explicitly set out in the
text of the statute. To conclude that a provision that
only impliedly authorizes suit nonetheless provides for
attorney’s fees … would be unusual if not unprecedent-
ed. … § 113 … expressly authorizes contribution
claims, [while] § 107 … impliedly authorizes private
parties to recover cleanup costs from other PRP’s. 

Key Tronic, 511 U.S. at 818 (emphasis added) (footnote
omitted). 

43. Cooper, 543 U.S. at 171 (Ginsburg, J., dissenting)
(quoting Key Tronic, 511 U.S. at 818).

44. Key Tronic, 511 U.S. at 816–17.
45. Cooper, 543 U.S. at 172 (Ginsburg, J., dissenting).
46. Consol. Edison Co. of N.Y., Inc. v. UGI Utils., Inc.,

423 F.3d 90 (2d Cir. 2005), E.I. Dupont De Nemours & Co.
v. United States, 2006 U.S. App. LEXIS 22215 (3d Cir.
2006), Metro. Water Reclamation Dist. v. N. Am. Galvanizing
& Coatings, Inc., 2007 U.S. App. LEXIS 913 (7th Cir. Jan.
17, 2007), Atl. Research, 2006 U.S. App. LEXIS 20557 (8th
Cir. 2006). 

47. “Decision Nixing Cleanup Cost Option in Aviall Sets
Stage for New Fights,” Inside EPA, September 8, 2006, Vol.
27, No. 36. (The Seventh Circuit decision was handed down
after the Con Ed case and the day before the Supreme Court
granted certiorari in Atlantic Research.)

48. 423 F.3d 90 (2d Cir. 2005).
49. Id.
50. Id.
51. Id.
52. Id. at 100.
53. Id.
54. 74 U.S.L.W. 3600 (Apr. 14, 2006).
55. E.I. Dupont, 460 F.3d 515 (3d Cir. 2006). 
56. Id.
57. 115 F.3d 1111 (3d Cir. 1997).
58. E.I. Dupont, 460 F.3d 515 (3d Cir. 2006).
59. Id.
60. Id. (quoting Reading, 115 F.3d at 1120). 
61. Id. (quoting 132 Cong. Rec. S14919 (daily ed. Oct. 3,

1986)) (citation omitted). 

(continued on page 10)
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62. Id. (referencing Texas Indus., Inc. v. Radcliff Materials,
Inc., 451 U.S. 630, 646 (1981). 

63. Id. at 76. 
64. E.I. Dupont, 460 F.3d 515 (3rd Cir. 2006), petition for

cert. filed, 75 U.S.L.W. 3296 (U.S. Nov. 21, 2006) (No. 06-726).
65. Atl. Research, 459 F.3d 827 (8th Cir. 2006) cert grant-

ed Jan. 18, 2007.
66. Metro. Water, 2007 U.S. App. LEXIS 913, (7th Cir.

2007).
67. Id. at *3.
68. Id. at *4.
69. Id. at 32. See id. n16 (citing E.I. DuPont, 432 F.3d 161,

178 (3d Cir. 2005) (governmental cleanup costs are pre-
sumed consistent with the NCP, while “any other person”

bears the burden of proving consistency with the NCP.)) See
also Carson Harbor Vill., Ltd. v. County of Los Angeles, 433
F.3d 1260, 1265 (9th Cir. 2006).

70. “Nothing in this subsection shall diminish the right of
any person to bring an action for contribution in the absence
of a [106 or 107 action].” 42 U.S.C. 113(f)(1).

71. Metro. Water, 2007 U.S. App. LEXIS 913. at *34
(quoting Cooper Indus., 543 U.S. at 166–67).

72. Id. at *36.
73. See supra, n5–12 and accompanying text.
74. 42 U.S.C. 107(a)(4)(B).
75. Id. at *21 (citing § 107).
76. (quoting United Techs., 33 F.3d at 100).
77. Id.
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